Mr. Kersey and as shown by photographic evidence is a
massive off-the-highway vehicle designed for hauling heavy
loads over rough terrain (Tr. 194-196) .  Its enormous
dimensions are apparent when it is pictured next to an
ordinary sized pick-up truck (Optr's. Exh. No. 10).

Based upon all the evidence I conclude that there were
no defects in the suspension of the 214 which affected
safety.  For reasons already noted, the principal complainant
upon whom MSHA relied is not credible.  But to the extent
that some of the other drivers believe the 214 was unsafe
because of the suspension, I find more persuasive the con-
trary evidence of the operator which demonstrates that there
was nothing wrong with the suspensions and that they were
being replaced pursuant to routine maintenance procedures.
I already noted the opinion of one of the drivers,
Mr. Donaldson, that the 214 truck was not unsafe but only
rough riding and I rely also upon the infrequency with which
the checklist for the 214 identified suspension as a problem.

I recognize that under the Act miners are strongly
encouraged to participate in the preservation and maintenance
of health and safety in the mines.  They are after all, the
ones whose lives are on the line.  But the positions miners
take and the complaints they make must be supportable and
prevail over contrary evidence produced by operators accused
of violations.  In this case MSHA failed to prove a violation.
The great weight of probative evidence favors the operator.

ORDER

Accordingly, it is ORDERED that Citation No. 173586
be Vacated and that the petition for the assessment of civil
penalty be DISMISSED.

Paul Merlin

Chief Administrative Law Judge
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